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12
department and the applicant agree or unless the applicant makes material additions or
alterations to the project for which the application has been submitted.

Additionally, amend Section 30.02 (4)(a) to require a public hearing be held with 30 days
of an order to conduct such a hearing.

Agency affected: DNR

Fiscal Impact: $0

Location/Status: New motion (Kedzie)

F. Piers and Docks

All piers and docks built before January 1, 2001 would be "grandfathered" and not

subject to current DNR rulemaking authority. Further, the DNR would be required to %O
promulgate new rules to regulate piers and docks constructed after January 1, 2001. M

C

' ' 3

Location/Status: New motion (Gunderson) , WQ@EMM
Fiscal impact: None: , W

G. Land Purchase Approval

Require the Board of Commissioners of Public Lands to submit a request to the Joint
Committee on Finance for approval of the land purchase which is currently owned by
WPS in Marinette County

Affected agency: Public Lands

Fiscal Impact: None.

Location/Status: Adopt ARC Amendment #258 (Montgomery)

6. Air Management

A. Bureau of Air Management — General Construction Permits

Authorize DNR to promulgate administrative rules that specify the types of stationary
sources of air emissions that may obtain general construction permits. A general
construction permit may cover several similar stationary sources. It would be used
instead of issuing an individual construction permit for each source covered by the
general construction permit. Examples of categories for which a general construction
permit might be created would include crushers, package boilers, degreasing units, dry
cleaners and hot-mix asphalt plants.

Affected agency: DNR
Fiscal Impact: $0

Location/Status: Adopt ARC Amendment #193 (Kedzie)
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PRELIMINARY DRAFT -

oT READY FOR INTRODUCTION

AN ACT to amend 30.13 (4) (a) aud 30.13 (4) (b); and #o create 30.12 (2m), 30.12

(3m), 30.121 (6m), 30.13 (1p) and 30.1B (7) of the statutes; relating to: the
regulation of piers, boat shelters,end boathouses and requiring the exercise of

rule-making authority.

Analysis by the Legi jve Reference Bureau

This is a preliminary draft. An angly8is will be provided in a later version of
the draft.

line
ernact ag follows: |

v
[
The pe’z(ple@oﬁe state of Wisconsin; resented in senate and assembly, do
f .

m # ‘{ adter et ot lies \nsery

O_SW 30.12 (2m) of the statutes is created to read:
d
1247 30.12 (2m) PIERS AND BOAT SHELTERS EXEMPT FROM ENFORCEMENT ACTION. A pier

wob5 .
or boat shelter that liglin place on _before cti ate is subkecti

Jamuar 2. 00| Wt
M[;e/luﬁwgs/@gt@ﬁr that g/e?ﬁéﬁlﬁl/ly placed in the same location in

each of the years beginning with 1996 and ending with 2000, is exempt from any
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WW SECTION 1

[ T tonar Z’ ?’0‘01

1 enforcement action by the department&tl:; requires & riparian’ owner to repair,

renovate, modify, or remove the pier or Boat shelter, unless the riparian owner

. [099 dect:
e 30 12 (3m) of the statutes is created to read:
+
@L{ 7 30.12 (3m) APPLICATION AND PROMULGATION OF RULES. Every rule promulgated

under This SLehon—
@) by the department@at relates to the regulation of piers or boat shelters under sub,!

v
8 (2){and that is in effect on the day before the effective date of this subsection ..
9 [revisor inserts date], shall be void. The department shall promulgate rules
10 regulating piers and boat shelters under sub. (2) that shall supersede the rules

11 promulgated by the department under sub. (2) that were in effect on the day before
12 the effectwe date of this' subsect1on .. [revisor 1nserts date]

X
S (V) 30.121 (6 f the statut ted t d '
13 @_—W (6m) of the statutes is created to rea me M@\M

14 30.121 (6m) APPLICATION AND PROMULGATION OF RULES. Notwithstanding sub.

15 (6), every rule promulgated by the department that relates to the regulation of

16 boathouses under this section and that is in effect on the day before the effective date
17 of this subsection .... [revisor inserts date], shall be void. The department shall
18 promulgate rules regulating boathouses under this section that shall supersede the
19 rules promulgated by the department under this section that were in effect on tI'ie

Al Y

20 day before the.effective date of this subsection .... [revisor inserts date]. -
, (/‘['"l /9 a-p;lef//né '

(’;Sw 30.13 (1p) of the statutes is created to read: UL)«M/ ,

22 @ 30.13 (1p) PIERS EXEMPT FROM ENFORCEMENT ACTION. A pier that ﬁglin lace on

23 WY%@@WM@G@S@@@M I

24 Wde{m(seasonally placed in the same location in each of the years beginning with

xT &MLQ(‘?. EI 200

or that

?

d«/oq ﬂbm
25 1996 and ending with 2000, is exempt from any enforcement action by the
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. SECTION 4
J ﬂﬂa, m‘) W c/u?fa /

W@—’Je(

department that requires a riparian p%ipﬁabor{to repair, renovate, modify, or remove

oo Tl
the pler unless the riparian Rmpmetor reconstructs or materially alters the pier, dtu,

1
2
s e bl ek o o s sisosion. Widr toofo Ao T4 i
4 \ W 30.13 (4) (a) of the statutes is amended to read:
6

30.13 (4) (a) Interferes with public rights. A wharf-er-pierwhich that interferes

with public rights in navigable waters constitutes an unlawful obstruction of

7 navigable waters unless a permit is issued for the wharf expier under s. 30.12 or
8 unless authorization for the wharf er—pier is expressly provided. A pier that
9 interferes with public rights in navigable waters constitutes an unlawful obstruction

10 of navigable waters unless a permit is issued for the pier under s. 30.12, uﬂg%( A
11 authorization for the pier is expressly provided. or E@é@é@he pier is exempt from any
v Vv

v
12 enforcement action under sub. (1p) Qg,s. 30.12 (2m i[ o .520. I31LY
: X

13 :) -~ SECTION 30.13 (4) (b) of the statutes is amended to read:

2
14 30.13 (4) (b) Interferes with riparian rights. A wharf er-pier-whieh that

15 interferes with rights of other riparian p%ﬁ%constitutes an unlawful

16 obstruction of navigable waters unless a permit is issued for the wharf er-pier under

17 s. 30.12 or unless authorization for the wharf or pier is expressly provided. A pier

18 that interferes with the rights of other riparian broxt tors constitutes an unlawful
—“_g_ﬁp__nmp%ﬁ*g >

19 obstruction of navigable waters unless a permit is issued for the pier under s. 30.12

20 esH| authorization for the pier is expressly provided, or the pier is exempt .-

- [
21 from any enforcement action under sub. (1 s.30.12 (2m) 27 S- 30. ! 31 CLf)

[
22 SECTION #%. 30.13 (7) of the statutes is ereated to read: : .
] 352 Q/\———'——'/ this  tliae Clio

23 30.13 (7) APPLICATION AND PROMULGATION OF RULES. Every rule promulgated by

24 the department that relates to the regulation of piers under by {{lfand that is in

25 effect on ti‘lléyday before the effective date of this subsection .... [révisor inserts date],
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SECTION 7

v

P A
shall be voi@.,ﬁﬁe department shall promulgate rules regulating piers
that she}lfl/supersede the rules promulgated by the department under/ sulb1 () that

/ _ .
were iff; effect on theld f‘bef({f}e thé‘eﬁ'ecﬁyg/d’éﬁe,of’fhjg,stlbséctio
;f E ﬁ e’ P S

/ﬁ?s/ AND RoaT sheLTERS. (1) (o) Foposed
) T

sources shall submit in proposed form the
¥ 30,030 (b)Y aad 20,131 (G)

rules required under sections 30.12 ( and 30.13 (76T the statutes, ag created by
v

this act, to the legislative council staff under section 227.15 (1) of the statutes no later

than the first day of the 13th month beginning after the effective date of this

subsection. ( ) Eme,rae/\cy rwles, @m)

R

@ The department of natural resources may use the procedures under section

12 / 227.24 of the stat&tes to promulgate emergency rules under sections 30.12 (3m/) HndA

13
14
15
16
17
18
19
20

30 2 1m) vV, )
&( 30.183 (7)(of the statutes, as created by this act. Notwithstanding section 227.24 (1)

30.{3((

(c) and (2) of the statutes, the emergency rules may remain in efféct until the date

on which permanent rules take effect. Notwithstanding section 227.24 (1) (a) and

(3) of the statutes, the department is not required to provide evidence that

promulgating a rule under this subsection as an emergency rule is necessary for the

preservation of public peace, health, safety, or welfare and is not required to provide
L

a finding of emergency for a rule promulgated under this subsection. -

(END)
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SECTION 1255t. 30.131 (3) of the statutes is created to read:

30.131 (3) PIERS EXEMPT FROM ENFORCEMENT ACTION. A pier that was in place
on January 1, 2001 or that was seasonally placed in the same location in each of the
years beginning with 1996 and ending with 2000, is exempt from any enforcement
action by the department that requires the person who placed the pier or the owner
of riparian land that abuts the pier to repair, renovate, modify, or remove the pier,
unless the person who placed the pier or the riparian owner reconstructs or
materially alters the pier ‘)ﬁ;@g after January 1, 2001.

SECTION 1255v. 30.131 (4) of tﬁ\; statutes is created to read:

30.131 (4) APPLICATION AND PROMULGATION OF RULES. Every rule promulgated
by the department that relates to the regulation of piers under this section and that
is in effect on the day before the effective date of this subsection .... [revisor inserts
date], shall be void. The depaﬁment shall promulgate rules regulating piers under
this gé@se‘c_tion __that shall supersede the rules promulgated by the department under
this Wﬂﬁ;{fhmm effect on the day before the effective date of this

subsection .... [revisor inserts date].”.

pe—
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- v
This draft reflects my discussions with Mike in Representative Gunderson’s office. I
was directed by Adam Raschka to prepare this amendment with direction from
Representative Gunderson’s office. '

1. “You will note that the exemptions created in the draft to enforcement action by the
DNR apply not only to permanent piers and boat shelters but also to piers and boat
shelters that have been seasonally placed at least once in each of the years 1996 to
2000. This ensures that the exemption is applied to structures that have been placed
in the same location for at least five years.

2. Thave included a provision in the draft that allows DNR to promulgate emergency
rules to be effective until the permanent rules are in place. The draft gives DNR
approximately one year to submit proposed permanent rules to the legislative council.

3. Current law, under s. 30.121, stats., generally prohibits the construction or
placement of a boathouse (as opposed to a boat shelter) after December 16, 1979,
beyond the ordinary high-water mark of any navigable waterway. The statute,
however, allows a riparian owner of any boathouse existing before that date to repair
and maintain the boathouse if the cost of the repair or maintenance does not exceed
50% of the equalized assessed value of the houseboat. This draft requires DNR to
promulgate new rules relating to boathouses under that section. However, because the
statutes, in s. 30.121, currently prohibit the construction of boathouses after December

16, 1979, I did not include a provision in the draft exempting such boathouses from
enforcement action by the DNR.

4. Under what is known as the public trust doctrine, all navigable waters are held in
trust by the state for the benefit of the public. This doctrine is embodied both in
common law and in article IX, section 1, of the Wisconsin Constitution. The purpose
of the public trust doctrine is not only to promote navigation but also to protect certain
other public uses of the water, such as recreational uses. Structures that are placed
in these waters that interfere with navigation or with these other public uses of the
waters, may violate the public trust doctrine. Because certain provisions of this draft
prevent the DNR from taking enforcement action requiring the repair, renovation,
modification, or removal of certain piers, boat shelters, or boathouses, regardless of
whether those structures interfere with navigation or public recreation, these
provisions could be challenged as violations of the public trust doctrine.

- Robin N. Kite
Legislative Attorney
Phone: (608) 266-7291
E—mail: robin.kite@legis.state.wi.us

b 1¢ '77,/,5,(}1
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June 27, 2001

This draft reflects my discussions with Mike in Representative Gunderson’s office. I
was directed by Adam Raschka to prepare this amendment with direction from
Representative Gunderson’s office.

1. You will note that the exemptions created in the draft to enforcement action by the
DNR apply not only to permanent piers and boat shelters but also to piers and boat
shelters that have been seasonally placed at least once in each of the years 1996 to
2000. This ensures that the exemption is applied to structures that have been placed
in the same location for at least five years.

2. I have included a provision in the draft that allows DNR to promulgate emergency
rules to be effective until the permanent rules are in place. The draft gives DNR
approximately one year to submit proposed permanent rules to the legislative council.

3. Current law, under s. 30.121, stats., generally prohibits the construction or
placement of a boathouse (as opposed to a boat shelter) after December 16, 1979,
beyond the ordinary high—water mark of any navigable waterway. The statute,
however, allows a riparian owner of any boathouse existing before that date to repair
and maintain the boathouse if the cost of the repair or maintenance does not exceed
50% of the equalized assessed value of the houseboat. This draft requires DNR to
promulgate new rules relating to boathouses under that section. However, because the
statutes, in s. 30.121, currently prohibit the construction of boathouses after December
18, 1979, T did not include a provision in the draft exempting such boathouses from
enforcement action by the DNR.

4. Under what is known as the public trust doctrine, all navigable waters are held in
trust by the state for the benefit of the public. This doctrine is embodied both in
common law and in article IX, section 1, of the Wisconsin Constitution. The purpose
of the public trust doctrine is not only to promote navigation but also to protect certain
other public uses of the water, such as recreational uses. Structures that are placed
in these waters that interfere with navigation or with these other public uses of the
waters, may violate the public trust doctrine. Because certain provisions of this draft
prevent the DNR from taking enforcement action requiring the repair, renovation,
modification, or removal of certain piers, boat shelters, or boathouses, regardless of
whether those structures interfere with navigation or public recreation, these
provisions could be challenged as violations of the public trust doctrine.

Robin N. Kite

Legislative Attorney

Phone: (608) 266-7291

E—mail: robin.kite@legis.state.wi.us
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ARC.......Tessmer — AM94, Exempt certain piers from DNR regulation and
require DNR to promulgate new rules

For 2001-03 BUDGET — NoOT READY FOR INTRODUCTION
CAUCUS ASSEMBLY AMENDMENT

TO ASSEMBLY SUBSTITUTE AMENDMENT 1,
TO 2001 SENATE BILL 55

At the locations indicated, amend the substitute amendment as follows:

1. Page 492, line 2: after that line insert:

“SecTiON 1247d. 30.12 (2m) of the statutes is_created to read:

30.12 (2m) PIERS AND BOAT SHELTERS EXEMPT FROM ENFORCEMENT ACTION. A pier
or boat shelter that was in place on January 1, 2001, or that was seasonally placed
in the same location in each of the years beginning with 1996 and ending with 2000,
is exempt from any enforcement action by the department under this section that
requires a riparian owner to repair, renovate, modify, or remove the pier or boat
shelter, unless the riparian owner reconstructs or materially alters the pier or boat

shelter after January 1, 2001.”.
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2. Page 494, line 8: after that line insert:

“SECTION 1247t. 30.12 (3m) of the statutes is created to read:

30.12 (3m) APPLICATION AND PROMULGATION OF RULES. Evéry rule promulgated |
by the department under this section that relates to the regulation of piers or boat |
shelters under sub. (2) and that is in effect on the day before the effective date of this
subsection .... [revisor inserts date], shall be void. The department shall promulgate
rules regulating piers and boat shelters under sub. (2) that shall supersede the rules
promulgated by the department under sub. (2) that were in effect on the day before
the effective date of this subsection .... [revisor inserts date].

SEcTION 1252m. 30.121 (6m) of the statutes'is created to read:

30.121 (6m) APPLICATION AND PROMULGATION OF RULES. Notwithstanding sub.
(6), every rule promulgated by the depa_rtment under this section that relates to the
regulation of boathouses under this section and that is in effect on the day before the
effective date of this subsection .... [revisor inserts date], shall be void. The
department shall promulgate rules regulating boathouses under this section that
shall supersede the rules promulgated by fhe department under this section that
were in effect on the day before the effective date of this subsection .... [revisor inserts
datel.”.

3. Page 494, line 19: after that line insert: |

“SEcTION 1255f. 30.13 (ip) of the statutes is created to read:

30.13 (1p) PIERS EXEMPT FROM ENFORCEMENT ACTION. A pier that was in place
on January 1, 2001, or that was seasonally placed in the same location in each of the
years beginning with 1996 and ending with 2000, is exempt from any enforcement

action under this section by the department, or by the governing body of a city,
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village, of town, or a designated officer, that requires a riparian proprietor to repair,
renovate, modify, or remove the pier, unless the riparian proprietor reconstructs or
materiaily alters the pier after January 1, 2001.

SecTION 1255j. 30.13 (4) (a) of the statutes is amended to read:

30.13 (4) (a) Interferes with public rights. A wharferpierwhich that interferes
with public rights in navigable waters constitutes an unlawful obstruction of
navigable waters unless a pernﬁt is issued for the wharf erpier under s. 30.12 or
unless authorization for the wharf er—pier is expressly provided. A pier that
interferes with public rights in navigable waters constitutes ag. unlawful obstruction
of navigable waters unless a permit is issued for the pier under s. 30.12,
authorization for the pier is expressly provided, or the pier is exempt from any
enforcement action under sub. (1p), s. 30.12 (2m), or s. 30.131 (4),

SECTION 1255m. 30.13 (4) (b) of the statutes is amended to read:

30.13 (4) (b) Interferes with riparian rights. A wharf orpier which that
interferes with rights of other riparian proprietors constitutes an unlawful
obstruction of navigable waters unless a permit is issued for the wharf ex-pier under
s. 30.12 or unless authorization for the wharf or pier is expreésly provided. A pier
that interferes with the rights of other riparian proprietors constitutes an unlawful
obstruction of navigable waters unless a permit is issued for the pier under s. 30.12,
authorization for the pier is expressiy provided, or the pier is exempt from any.

enforcement action under sub. (1p), s. 30.12 (2m), s. 30.131 (4),
SecTION 1255p. 30.13 (7) of the statutes is created to read:

30.13 (7) APPLICATION AND PROMULGATION OF RULES. Every rule promulgated by
the department that relates to the regulation of piers under this section and that is

in effect on the day before the effective date of this subsection .... [revisor inserts
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datel, shall be void. The department shall prorﬁulgate rules regulating piers under
this section that shall supersede the rules promulgated by the department under this
section that were in effect on January 1, 2001.

SEcTION 1255t. 30.131 (3) of the statutes is created to read:

30.131 (3) PIERS EXEMPT FROM ENFORCEMENT ACTION. A pier that was in place
on January 1, 2001 or that was seasonally placed in the same location in each of the
years beginning with 1996 and ending with 2000, is exempt from any é_nforcement
action by the department that requires the person who placed the pier or the owner
of riparian land that abuts the pier to repair, renovate, modify, or remove the pier,
unless the person who placed the pier or the riparian owner reconstructs or
materially alters the pier after January 1, 2001.

SECTION 1255v. 30.131 (4) of the statutes is created to read:

30.131 (4) APPLICATION AND PROMULGATION OF RULES. Every rule promulgated

by the department that relates to the regulation of piers under this section and that

is in effect on the day before the effective date of this subsection .... [revisor inserts
date], shall be void. The department shall promulgate rules regulating piers under
this section that shall supersede the rules promulgated by the department under this
section that were in effect on the day before the effective date of this subsection ....
[revisor inserts date].”.

4. Page 1347, line 19: after that line insert:

‘f(6n) PIERS AND BOAT SHELTERS.

(a) Proposed rules. The department. of natural resources shall submit in
proposed form the rules required under sections 30.12 (3m), 30.121 (6m), 30.13 (7),

and 30.131 (4) of the sté.tutes, as created by this act, to the legislative council staff
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under section 227.15 (1) of the statutes no later than the first day of the 13th month
beginning after the effective date of this subsection.

(b) Emergency rules. The department of natural resources may use the |
procedures under section 227.24 of the statutes to promulgate emergency rules
under sections 30.12 (8m), 80.121 (6m), 30.13 (7), and 30.131 (4) of the statutes, as
created by this act. Notwithstanding section 227.24 (1) (c) and (2) of the statutes, the
emergency rules may remain in effect until the date on which permanent rules take
effect. Notwithstanding section 227.24 (1) (a) and (8) of the statutes, the department
is not required to provide evidence that promulgating a rule under this subsection
as an emergency rule is necessary for the preservation of public peace, health, safety,
or welfare and is not required to provide a finding of emergency for a rule
promulgated under this subsection.”.

(END)



